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IN THE SUPREME COURT OF THE STATE OF UTAH 
DAIL RAY STEWART, 
Petitioner/Appellee, 
V • 
State of Utah, by and through 
GARY DELAND, Director, Utah 
Department of Corrections, 
Respondent/Appellant. 
Case No. 910221 
Priority No. 3 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from an order granting Petitioner's 
petition fox writ of habeas corpus. This Court has jurisdiction 
to hear the appeal pursuant to Utah Code Ann § 78-2a-3(2)(f) 
(Supp. 1990). 
STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW 
1. The sole issue presented on appeal is whether the 
trial court applied the correct legal standard for granting a 
petition for writ of habeas tot pus. 
Because this presents a question of law, a "correction of 
error" standard of review applies. Oates v. Chavez, 749 P.2d 658 
(Utah 1988); State v. Johnson, 771 P.AJ i?b ftltnh App. 19H'M. 
The Johnson court stated: "In considering the trial court's 
action . . . we will not disturb its factual evaluation unless 
1 
its findings are clearly erroneous. . . . However, in assessing 
the trial court's legal conclusions based upon its factual 
findings, we afford no deference but apply a correction of error 
standard. .Id. at 327. (Citations omitted). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Any relevant text of constitutional, statutory, or rule 
provisions pertinent to the resolution of the issue presented on 
appeal is contained in the body of this brief. 
STATEMENT OF THE CASE 
This is an appeal from an order of the district court 
granting Petitioner's petition for writ of habeas corpus (Record 
[hereinafter R.] at 155, 156). On December 20, 1984, a jury 
found Petitioner guilty of second degree criminal homicide, a 
first degree felony. Case No. CR84-710. This Court denied 
Petitioner's appeal from this conviction which included a 
challenge to the sufficiency of the evidence. State of Utah v. 
Pail Ray Stewart, 729 P.2d 610 (Utah 1986). 
Petitioner filed an original petition for writ of habeas 
corpus on June 1, 1987, in which he sought relief based on 
ineffective assistance of counsel and denial of his right to 
appeal. (R. at 21). On April 28, 1989, appointed counsel James 
M. Barber filed an amended petition, which asserted that 
Petitioner had been deprived of due process of law. (R. at 35). 
Petitioner's claims were three fold: first, that State witnesses 
had improperly testified because of promises and inducements; 
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second, that one of the State's witnesses had recanted portions 
of his testimony; lastly, that there was newly discovered 
evidence. (R. at 36-37). 
In response to the first claim, the trial court found 
Petitioner's claim to be meritless. (R. at 143). But the court 
considered the recanted testimony of witness Roy 0'Conner and the 
testimony of witness Ronald Lee Ribarch. (R. at 143-45). 
The trial court found 0'Conner's original trial testimony to 
be incomplete and misleading, and that the omitted facts were 
substantially material to the jury's verdict of guilt.(R. at 
161). O'Conner's recanted testimony consisted mainly of 
retracting his statement that he saw a knife in Petitioner's 
possession. At the evidentiary hearing 0'Conner testified that 
he saw enough of the weapon Petitioner was carrying to know that 
it was not a knife. (R. at 161-62).* In short, he partially 
impeached his own testimony given at trial. 
Additionally, the trial court found that Ribarch's testimony 
was, due to no failure of diligence, not available at trial (R. 
at 162). Ribarch's testimony consisted mainly of seeing another 
individual stab the victim at one point during the attack, and 
also, that Petitioner was to the rear of the action. (R. at 
162). Ribarch's testimony partially impeached O'Connor's 
xThe critical portions of testimony at Petitioner's original 
trial which resulted in his conviction are attached hereto as 
Addenda. 
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original testimony as well as that of the other witnesses at 
trial# namely; James Jason Hill and Russell J. Spencer. Hill 
testified he saw the victim running along a catwalk toward him 
yelling for help. (Addenda, Tr. 197) Hill also testified that 
Petitioner ran up on the victim, who was on the ground, and made 
"flailing motions." (Addenda, Tr. 203-211) He further testified 
that there was no blood on the victim's shirt when Hill saw him 
running and yelling for help. (Addenda, Tr. 215) Spencer 
testified that a group of individuals entered a room in which the 
victim was located. Among them was Petitioner. Petitioner had a 
knife in his gloved hand at the time that looked like the knife 
presented at trial as the murder weapon. (Addenda, Tr. 343-382) 
Spencer also testified that he saw the victim run down the 
catwalk with Petitioner chasing him with the knife still in his 
gloved hand. (Addenda, Tr. 395) 
The court then found that the recanted testimony of 0'Conner 
and the newly discovered testimony of Ribarch when taken together 
created an "unusual circumstance" which would warrant collateral 
relief. (R. at 163). The trial court determined the acquittal 
of a co-defendant, in combination with the recanted testimony and 
the newly discovered testimony raised a substantial likelihood 
that these "new facts not previously known might have changed the 
outcome of the trial." (R. at 163). 
The court concluded that Petitioner was illegally and 
unlawfully restrained based on its consideration of different 
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trial results between co-defendants Frank Dominquez and Dail Ray-
Stewart, and the newly discovered evidence. The trial court held 
that "there [was] a substantial likelihood that had such evidence 
been available to Petitioner, that a different verdict would have 
resulted." (R. at 147). On November 14, 1990, the court 
entered final judgment on the petition allowing the State to 
conduct a new trial. (R. at 155). 
STATEMENT OF THE FACTS 
The facts pertinent to this appeal are set out in the 
Statement of the Case. 
SUMMARY OF THE ARGUMENT 
While there is no bright line standard for granting a 
petition for writ of habeas corpus, there are holdings in several 
cases which indicate the trial court applied the incorrect 
standard in granting Petitioner's writ of habeas corpus. The 
standard to apply before granting collateral relief is addressed 
in Bryant v. Turner, 431 P.2d 121 (Utah 1967); Gallegos v. 
Turner, 409 P.2d 386 (Utah 1965), and Ward v. Turner, 12 Utah 2d 
310, 366 P.2d 72 (1961). The standard is one significantly more 
stringent than that used by the trial court given the nature of 
the case. This Court should apply the correct legal standard to 
the facts of this case and reverse the trial court's Findings of 
Fact and Conclusions of Law. 
5 
ARGUMENT 
POINT I 
THE TRIAL COURT DID NOT APPLY THE CORRECT 
LEGAL STANDARD FOR DETERMINING WHETHER TO 
GRANT A WRIT OF HABEAS CORPUS. 
When a criminal defendant attacks his or her verdict, the 
defendant carries the burden of proof at trial. Ward v. Turner, 
12 Utah 2d 310, 366 P.2d 72 (1961); Larrabee v. Turner, 480 P.2d 
134 (1971) (presumptions change on collateral attack); Svddall v. 
Turner, 20 Utah 2d 203, 437 P.2d 194 (1968) (judgments should not 
be subjected to further attack except for the most compelling 
reasons). The standard for granting a writ of habeas corpus 
based on a collateral attack on the verdict is therefore 
necessarily very high. 
The trial court improperly found in its memorandum decision 
that the legal standard to be applied to the facts presented was 
whether the facts raised "a substantial likelihood that new facts 
not previously known might have changed the outcome of the 
trial." (R. at 146) (citation omitted). The trial court cites as 
authority for this standard, Hurst v. Cook, 777 P.2d 1029, 1037 
(Utah 1989). This statement of the law to be applied to 
collateral attacks is incorrect. The Hurst standard is applied 
only in determining whether there is cause to allow an 
evidentiary hearing based upon a petition for writ of habeas 
corpus. 
6 
In determining whether post-conviction relief should be 
granted based upon newly discovered evidence, this Court has 
required strong evidence of innocence. In Bryant v. Turner, this 
Court held that a writ for habeas corpus is an extraordinary writ 
to be used only when "such circumstance exists that it would be 
wholly unconscionable not to re-examine the conviction." JEd. 431 
P.2d at 123. In Gallegos v. Turner, this Court held that a final 
guilty verdict is "not subject to attack under habeas corpus or 
any other collateral proceeding except in the most unusual 
circumstancesf.1" (emphasis added) JEd. 409 P.2d at 387. The 
Gallegos Court went on to enumerate some examples of "most 
unusual circumstances." It listed instances: where it is clear 
and indisputably shown that there was mistaken identity, or a 
knowing and wilful presentation of false evidence, or suppression 
of material evidence by the prosecution, or if the court lacked 
jurisdiction. JEd. It is clear from the list of examples, which 
is admittedly not exhaustive, that very strong or indisputable 
evidence of innocence is required before vacating a verdict of 
guilt. This Court in Ward v. Turner, 366 P.2d at 74 explained: 
In order to justify a release of a convicted 
person under a writ of habeas corpus or coram 
nobis, or other special writ, the evidence of 
his [or her] innocence must be stronger than 
would be necessary in the first instance in 
support of a motion for a new trial, for such 
special writs are applied for after the 
defendant's conviction has been affirmed or 
denied on appeal, and in a sense they invade 
the usual rules for the finality of 
judgments. 
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In Ward, this Court nullified the trial court's order releasing 
the defendant on the grounds that the prosecution withheld 
material evidence of expert psychiatric testimony. This Court 
admitted that had the testimony been promptly disclosed it might 
have justified a new trial. Jxi. 366 P.2d at 74. However, this 
Court also ruled that in order to sustain the granting of a 
special writ, something more is required than merely that the 
evidence might have justified the granting of a new trial had it 
been properly disclosed. Id. 
In the instant case the grounds for refusing to grant the 
petition for habeas corpus are stronger than those in the cases 
cited above. As discussed in the statement of the case, the new 
evidence relied upon by the trial court in granting the petition 
amounted to testimony from two witnesses which partially 
impeached the testimony of some of the witnesses at the original 
trial. Newly discovered impeachment evidence is generally 
considered insufficient to warrant a new trial. Moore v. 
Illinois, 408 U.S. 786 (1972). As noted above, the standard for 
granting a new trial is not as stringent as that for granting a 
writ of habeas corpus. A trial court may deny a motion for a new 
trial if there is evidence before the court upon which reasonable 
individuals might differ as to whether or not the defendant is 
guilty. State v. Harris, 513 P.2d 438, 439 (Utah 1973). But 
that is not enough for granting a petition for habeas corpus. To 
justify the release of a convicted person in a postconviction 
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action based on newly discovered evidence, there must be stronger 
evidence of innocence than is required to succeed in a motion for 
a new trial. Ward v. Turner, 366 P.2d at 74. It follows then, 
that if courts generally deny motions for a new trials based on 
newly discovered impeachment evidence, a court should certainly 
deny a petition for writ of habeas corpus based on newly 
discovered impeachment evidence. This is especially true when 
the finding of the trial court in this case found only a 
substantial likelihood that the outcome might have been 
different. The standard for granting the petition must be much 
more stringent when one considers the examples listed in Gallegos 
v. Turner. 
In the trial court's memorandum decision, the trial court 
quoted language from this Court's opinion in Hurst v. Cook, 777 
P.2d 1029, 1037, (Utah 1989) to the effect that "the discovery of 
'the facts not previously known which might change the outcome of 
the trial' may constitute a good cause showing justifying the 
filing of a petition for a writ of habeas corpus." (R. at 
146)(emphasis added). However, in the trial court's Findings of 
Fact, the legal standard applied to the evidence was whether the 
evidence as a whole raises "a substantial likelihood that new 
facts not previously known . . . might have change(d) the outcome 
of the trial." (R. at 163) (emphasis added). The trial court 
based its legal standard on a misapplication of the standard 
applied by this Court in Hurst. 
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It is important to note that Hurst addressed the proper 
legal standard to be applied in order to grant an evidentiary 
hearing, not with the standard applied for granting the writ and 
vacating the previous judgment. Hurst, 777 P.2d at 1035. As 
stated above, this Court has held that the appropriate legal 
standard to be applied to postconviction collateral attacks on a 
criminal conviction is whether the new evidence constitutes 
strong evidence of innocence justifying the release of the 
prisoner. Ward, 366 P. 2d at 74. This Court explained in Ward 
that the correct standard for reviewing newly discovered evidence 
in a postconviction attack is greater than the legal standard 
applied in a motion for new trial following a guilty verdict. 
Id. This Court has set out the lesser standard for granting a 
new trial as being whether there is evidence before the court 
upon which reasonable men might differ as to guilt or innocence. 
State v. Harris 513. P.2d 438 (Utah 1973). As has been shown, 
the trial court applied a lesser standard than is required for 
this case. The question is not whether the outcome might have 
been different in light of the new evidence. The proper question 
is whether there was strong evidence of innocence. 
Applying this legal standard to the evidence offered by 
Petitioner, he has not shown any evidence that would indisputably 
establish his innocence. He has not produced strong evidence of 
his innocence. Petitioner has offered impeachment evidence. The 
correct standard necessary to set aside a guilty verdict is that 
10 
the trial court must find that, combining the trial testimony 
with the newly discovered evidence, there is strong evidence of 
Petitioner's innocence. If reasonable persons could disagree, 
the jury's verdict must stand because that is the standard for 
granting a motion for a new trial. The substantial likelihood 
standard applied by the trial court does not equate with the 
strong evidence of innocence standard this Court applied in Ward 
v. Turner and Gallegos v. Turner. The standard applied by the 
trial court is that established to overcome the procedural 
default doctrine which generally precludes a postconviction 
action on issues which could and should have been raised on 
direct appeal. See, Hurst v. Cook, 777 P.2d at 1035. The proper 
burden upon Petitioner is the quantum of new evidence which must 
be shown to overcome a criminal conviction. 
In sum, the trial court incorrectly stated the law 
applicable to granting collateral attacks on guilty verdicts and 
this Court should overturn the trial court's Findings of Fact. 
CONCLUSION 
Based upon the foregoing argument, this Court should reverse 
the trial court's Judgment and vacate its finding of facts and 
11 
conclusions of law and remand this case with instructions to 
apply the correct legal standard to the facts presented to it. 
RESPECTFULLY SUBMITTED this ("ciay of October, 1991. 
R. PAUL VAN DAM 
Attorney Gener_al 
DAVID BR"S 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of the 
foregoing Brief of Appellant were mailed, postage prepaid, to 
James A. Barber, 225 East 400 South, Suite 100, Salt Lake City, 
Utah 84111 on the J^day of October, 1991. 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
-ooOoo-
THE STATE OF UTAH, 
Plaintiff, 
vs. 
FRANK DOMINGUEZ, 
TOMMY LEE COLEMAN, 
DAIL RAY STEWART and 
GEORGE EDWARD CHRISTENSEN, 
Defendants. 
Criminal No. CR-84-710 
COPY 
REPORTER'S TRANSCPIPT ON APPEAL 
December 13, 1984 
BEFORE THE HONORABLE ERNEST F. BALDWIN, JR., 
District Court Judge 
A P P E A R A N C E S : 
For the State of Utah: 
For Defendant Dominguez: 
For Defendant Coleman: 
ec*i<3 rr**fl 
Carvel Harward 
Gerry D'Elia 
Deputy County Attorneys 
231 East 400 South 
Salt Lake City, Utah 84111 
James Barber 
Attorney at Lav/ 
255 East 400 South #100 
Salt Lake City, Utah 
Steven L. Hansen 
Attorney at Law 
4872 Poplar Street 
Murray, Utah 84107 
itinued, 
4 
1
 acquainted with the defendant Dail Ray Stewart? 
2
 A. Yes, I am. 
3
 I Q. Do you see him here in + h& courtroom today? 
A. Yes, I do, 
5
 Q. Would you describe him and point him out, 
6
 please? 
7
 A. He's sitting at the end of the table on 
8
 the right-hand side wearing a white shirt with a gray 
9
 tie and gray pants. 
10 MR. RICH: Stipulate he has identified 
11 my client. 
12 THE COURT: All right. All four defendants 
13 have been identified. 
14
 Q. (By Mr. Harward) Thank you. Prior to 
15 February 14 of this year, how long had you known 
16 Mr. Dominguez? 
17 J A. Just off and on from the prison yard. 
Q. For how long a period of time? 
A. Basically the entire time I was at the 
prison. 
21 Q . Prior to February 14, 1984 how long had 
22
 you known Tommy Lee Coleman? 
23 A . Just from the prison yard. 
24 Q # For how long a period of time? 
25
 A. All the time I was at the prison. 
18 
19 
20 
ex*i<3 rr**f=r — 
3 
4 
5 
1
 ' Q. At any time thereafter did you see 
2
 | Mr. Dominguez? 
A. Yes, I did, 
Q. When is the next time you saw him on that 
day? 
6
 A. It was later on that evening. 
7
 Q. What time? 
8. I A. Probably about 8:35, 8:40. 
Q. Where? 
10 I A. In K Dorm. 
11 Q. Where were you? 
12 A. I was standing at the north end area of 
13 the dorm by the elevator. 
14 Q. How long were you in K Dorm on that occasion 
15 A. Probably about five minutes. 
16 Q. Did you see Mr. Dominguez do anything 
17 I on that occasion? 
A. Nof just enter the dorm 
19 I Q. What part of K Dorm did you see him enter? 
20
 I A. He was walking from the south end of the 
21 dorm. 
22
 Q. In what direction? 
23 A. Going north. 
24
 Q# What was he doing when you saw him last 
25
 in K Dorm? 
18 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
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13 
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22 
23 
24 
25 
A. 
walking in. 
Q. 
| dressed at 
A. 
color, and 
blue pants. 
Q. 
A. 
Q. 
the 
I don't remember. I just remember him 
Do you recall anything about how he was 
time? 
Yes. He had on a beanie, dark blue in 
a prison issue jacket and Levi colored pant, 
that evening? 
A. 
Q. 
A. 
He ran past 
Q. 
me 
Was he carrying anything? 
I don't recall. 
Did you see him at any time after that 
Yes, I did. 
When did you next see him? 
It was some time around 9:00 I saw him. 
in front of C Dorm. 
Now, what did you do after you had left 
K Dorm? 
A. I went back to C Dorm. 
Q, And how long had you been back at C Dorm 
before you saw Mr. Dominguez? 
A. Just a few minutes. 
Q. Was there anything in particular that 
attracted your attention to him? 
A. Yes, there was. 
Q. What was that? 
197 
_ *' u II 
1 A. There had been some commotion outside 
2 ' and I stepped out — 
3 MR. BARBER: Objection. It's not 
4 responsive. 
5 MR. HARWARD: We submit it isf your Honor. 
6 THE COURT: Rephrase your question and 
7 ask it again. 
S Q. (By Mr. Harward) Had you — you can answer 
g this yes or no: Had you heard something that had attracted 
10 your attention? 
A. Yes, I did. 
Q. What did you do? 
A. I walked out the east end elevator and 
11 
12 
13 
t4 looked down the walkway. 
15 
16 
Q. When you say "elevator,M where would 
that be situated? 
17 I A. It would be at the east end of the dorm. 
18 Q. Which dorm? 
19 A. C Dorm. 
20 Q* Where did you position yourself in relation 
2i to the doorway? 
22 I A. Basically in the middle of the doorway, 
of the door frame, the outer door frame. 
24 I Q. Did you see anything? 
25 A. Yes, I did. 
198 
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1 Q. What did you see? 
2 A. I saw Mr. Evert running down the walkway 
3 towards me going east. 
4 Q. Can you describe what yo& saw? 
5 A. Well, it looked like Mr. Evertt had turned 
6 around and started running. He was kind of on a side 
7 view at the time and he started running towards me. He 
8 was hollering for help. He ran past me. 
g Q. Then what, if anything, did you see 
10 Mr. Dominguez do? 
11 A. I seen him run by me after Glen had passed 
12 and run up on Mr. Evertt when he was on the ground, 
13 Q. Did you see anything in Mr. Dominguez1 
14 hand? 
15 A. Yes, I did. 
16 Q. What did you see? 
17 A, It was about 18 or 19 inches long, it 
18 was dark in color, had a light handle, and it looked 
19 like a machete. 
20 Q. Can you describe it in more detail? Can 
21 you? You need to answer out loud. That's why I repeat 
22 the question. 
23 A. No. 
24 Q. Had you ever seen that object before? 
25 A. No. 
199 
j Q. Would you recognize it if you saw it again? 
2 
5 
A. Possibly. 
3 I Q. I am going to show you what has been marked 
4 [ for purposes of identification as States Exhibit 3 and 
I am going to ask you to look at it and to tell us if 
6 I you recognize it. 
7 A. I don't recognize that particular — but 
something I saw that was in Mr. Dominguez' hand was 
similar to that. 
Q. Is there anything different about proposed 
Exhibit No. 3 from what you observed in Mr. Dominguez1 
hand? 
A. No, other than I am seeing it up closer. 
Q. The object that you saw in his hand, did 
you notice the handle area? 
A. Yes, I did. 
Q. What did you notice, if anything, about 
the handle area? 
A. It was wrapped with some type of tape. 
Q. Can you describe the tape that you had 
seen on the handle? 
A. It was light in color. 
Q. Could you compare the object that's now 
before you as proposed Exhibit No. 3 in terms of length 
„ I with what you had seen in Mr. Dominguez' hand? 
200 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
1 A. Yes. 
2 Q. Please do so. Make a comparison. 
3 A. I don't understand what you mean. 
4 Q. What was the length of t^he item you saw 
5 in Dominguez' hand in relation to the length of the 
6 proposed Exhibit No. 3? 
7 A. About the same. 
8 Q. Did you see Mr. Dominguez do anything 
g [ with the item he had in his hand? 
A. No, not that I recall. 
Q. Could you tell what material the item 
was constructed of; wood, plastic, metal, otherwise? 
A. Yes. 
Q. What? 
A. Metal. 
Q. What was the shape of it? 
17 I A. It was straight, one end was honed down, 
18 the other end had a homemade handle on it. 
19 J Q. As you have already described? 
A. That's correct. 
Q. Did you ever see Mr. Dominguez make contact 
with — 
MR. BARBER: I will object. He has already 
24 I asked him about that. 
25 THE COURT: Rephrase your question. Did 
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1 J you see him use it in any manner, is what he's asking 
2 you. Did you see Mr. Dominguez use whatever he had in 
3 any manner, do anything with it? 
4 THE WITNESS: No, not that I recall. 
5 Q. (By Mr. Harward) After that conversation 
6 you have already described, did you see Mr. Stewart again? 
7 A. Yes, I did. 
8 J Q. When did you next see him? 
A. At about 8:35, 8:40 in K Dorm. 
Q. The same time you had seen Mr. Dominguez? 
A. That's correct. 
Q. What did you observe about Mr. Stewart 
on that occasion? 
t4 | A. He came in the north end elevator with 
15 I his brother. 
16 Q. And what is his brother's- name? 
17 A. David Crocket Stewart. 
18 Q. Would you recognize him if you saw a picture 
19 of him? 
20 A. Yes, I would. 
21 Q. I show a photograph which is marked for 
22 identification State's Exhibit No. 49, ask you to look 
23 at it and tell us if you recognize it. 
24 A. Yes, I do. 
25 Q. Who is it? 
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1 A. It's David Crocket Stewart• 
2 Q. Is that the person, that you have identified 
3 as Dail Ray's brother? 
4 A. Yes. 
5 Q. After you saw him enter, whatf if anything, 
6 did you see him do? 
7 A. That was all. 
8 Q. What was he doing when you last saw him? 
9 A. Standing next to the elevator inside the 
10 
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door. 
Q. Did you see anything in his hand? 
A. Nof not that I recall. 
Q. Did you see ..him again? 
A. Yes, I did. 
Q. When? 
A. Around 9:00 that evening. 
Q. Where? 
A. In front of C Dorm. 
Q. What did you see him do? 
A. He ran by me. 
Q. What did he do? 
A. He ran up on the deceased, Glen Evertt. 
Q. After that conversation in the afternoon, 
24 &i& y° u s e e Mr* Coleman again? 
A. Y e s , I d i d . 
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end 
you 
A. I observed him walking from the 
of the dorm going north coming towards me. 
Q. 
want, sir, 
them properly. 
you 
Q. 
May I ask him where Mr. Coleman 
THE COURT: You can ask all the 
south 
was? 
questions 
if you will phrase them properly and ask 
(By Mr. Harward) What is the c! 
ever saw Mr. Coleman to Mr. Dominguez in K 
A. 
Q. 
to Mr. Stewart 
A. 
Q. 
to Mr. Stewart 
did 
A. 
Q. 
Probably a few yards away. 
What is the closest you saw Mr. 
in K Dorm? 
Probably 15, 20 feet. 
What is the closest you saw Mr. 
in K Dorm? 
About 15 to 20 feet. 
After you had seen Mr. Coleman . 
you see him again? 
A-
Q. 
A. 
Q. 
Yes, I did. 
Where? 
Running in front of C Dorm. 
Please describe what you saw. 
Losest 
Dorm? 
Coleman 
Dominguez 
in K Dorm, 
A. When I stepped out on the walkway and 
I had looked west down the walkway, Mr. Evertt ran by 
me, and a few steps behind him was Mr. Coleman. 
Q. Was anyone between Mr. Evertt and Mr. Colemaih? 
g**i<3 r r ~ f l * — 
1 A. No. 
2 Q. Then what did you see? 
3 A. I saw Tommy Coleman grab Glen Evertt from 
4 I behind. 
5 | Q. Can you describe to the members of the 
jury how Mr. Coleman grabbed ahold of Mr. Evertt? 
7 I A. He reached over towards his shoulder area 
8 and Glen was running and Mr. Coleman was running, and 
g J they fell and kind of tumbled, more basically like a 
10 I tackle. 
n MR. HARWARD: Your Honor, could I ask 
t2 I the witness to demonstrate that? 
13 I THE COURT: Yes, you may. 
14 I MR. HARWARD: Can Mr. D'Elia stand in 
15 I the stead of Mr. Evertt? 
16 I THE COURT: He may do, 
17 | Q. (By Mr. Harward) Would you please step 
18 1 down and, if Mr. D'Elia is in the place of Mr. Evertt, 
19 and you're in the place of Mr. Coleman — were they 
20 stationary or were they moving at the time? 
A. They were moving. 
Q. Okay. At what pace? 
A. At a run. 
Q. Okay. Now, demonstrate for the members 
25 I of the jury what you saw Mr. Coleman do to Mr. Evertt, 
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1 I A. Okay, I observed Mr. Coleman catch up 
2 to Glen Evertt and reach over his shoulder and grab his 
3 right arm and Mr. Evertt fell forward, and Mr. Coleman 
4 came down on top of him and Evertt rolled over, and 
5 Tommy Coleman was positioned about like this. 
6 I Q. Like you now are? 
7 A. That's correct. 
8 I Q. Now — 
9 I MR. BARBER: Your Honor, might we have 
10 
11 
12 
14 
15 
16 
the assistance of the Court in describing that for the 
record? 
THE COURT: That's just what I was going 
13 to say. 
MR. HARWARD: I am sorry. Do you want 
them to go? 
THE COURT: I don't want to, but you better 
17 j MR. HARWARD: Should I have them go back 
18 into position? 
19 THE COURT: No. Can you — can you describe 
20 I it from what you saw? All right. Go back and get in 
position and I will do it. 
22 | The record may show that the witness is 
23 | facing the back of Mr. D'Elia. All right. Now, what 
24 I did he do? 
25 THE WITNESS: Tommy Coleman reached over 
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1 and grabbed his right arm. 
2 THE COURT: The witness puts his right 
3 hand on the right shoulder of the — of Mr. D'Elia. 
4 THE WITNESS: Then his left arm grabbed 
5 him above the shoulder. 
6 THE COURT: Puts the left hand on the 
7 right shoulder above the right hand, 
8 THE WITNESS: And Mr. Evertt kind of 
9 fell forward and Mr. Coleman fell on top of him, and 
then Glen Evertt rolled over — 
MR. D'ELIA: Hold on just a second. 
THE COURT: Then Mr. D'Elia is partially 
on his face and side with the other — the witness 
describing was to the side, to the back, kneeled down 
over him, over, leaned down over him. All right. 
THE WITNESS: And then Glen struggled 
and got over closer to flat on his back. 
THE COURT: Mr. D'Elia has turned over 
onto his back. 
THE WITNESS: Then Mr. Coleman was on 
him kind of one knee on the ground and one leg over him. 
22 I THE COURT: That's adequate for the description 
23 All right. 
24 | Q. (By Mr. Harward) Thank you. Did you 
25 ever see any object in Mr. Coleman's hand? 
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1 A. No, I didn't, 
2 Q. Did you ever see him hit Mr. Evertt other 
3 than what you have already described? 
4 A. No, 
5 J Q. Now, while Mr. Evert was down, what, if 
anything, did you see Mr. Dominguez do? 
7 j A. I seen him run up on Mr. Evertt and make 
8 flailing motions. 
g j Q. While Mr. Evertt was down, what, if 
anything, did you see Mr. Stewart do? 
A. Run up on Mr. Evertt and make the same 
motions with his hands. 
MR. RICH: For the clarification of the 
14 record, we have two Stewarts. Could we make sure at 
15 
16 
every stage we're getting Dail or Crocket Stev/art? 
Q. (By Mr. Harward) I am talking about 
17 I Dail Stewart. When Mr. Evertt was down, what did you 
18 see Dail Ray Stewart do? 
19 A. Run up on Mr. Evertt when he was down 
20 J on the ground and made motions like he was hitting him. 
Q. Did you see George Christensen on February 21 
22 I 14? 
23 
24 
A. Yes, I did. 
Q. Where was he when you first saw him? 
25 A. I recall I saw him earlier in the K Dorm. 
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t Q. After Mr. Evertt had been taken down in 
2 the manner you have described/ did you see 
3 Mr. George Christensen? 
4 A. Yes, I did. 
5 j Q. What, if anything, did you see him do 
while Mr. Evertt was down? 
7 i A. I saw him run up on Mr. Evertt when he 
8 was down and make the same motion with his hands. 
g Q. After Mr. Evertt had gone down in the 
manner you have described with Mr. Coleman there by him, 
who was the next person that came up onto Mr. Evertt? 
A. I beg your pardon? 
Q. Who was the next person onto Evertt after 
10 
11 
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13 
14 Coleman had taken him down? 
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A. If I recall, it was Dail Stewart. 
Q. Who is the next one after Dail Stewart? 
A, Frankie Dominguez. 
18 Q. Who was the next one after that? 
A. George Christensen. 
Q. Then what, if anything, did you observe? 
A. I observed the rest of the pack run up 
22 on Mr. Evertt. 
Q. Was Dave Gallegos in that pack? 
A. Yes, he was. 
Q. Where was he? 
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1 A. He was towards the end. 
2 Q. Did you ever see him make contact with 
3 Mr. Evertt? 
4 A* Other than run up on him, no. 
5 Q. When did he run up on him in relation to 
6 the people you have already described? 
7 A. A few seconds later. 
8 Q. Did you see anything in his hand? 
9 I A. No, not that I remember. 
Q. Did you see Mr. Favila in that group? 
A. Yes, I did. 
Q. Where was he? 
A. He was about in the middle, I would say, 
or closer to one of the first people that arrived. 
Q. What, if anything, did you see him do? 
A. I seen him run up on Mr. Evertt. 
Q. Did you see anything in his hand? 
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18 A. No, I didn't-
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Q. Was David Stewart the brother to the 
defendant in that group? 
A. Yes, he was. 
Q. Where was he? 
A. He was closer to the front. 
Q. Did you see anything in his hand? 
A. No, not that I remember. 
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1 Q. Did you see him do anything with the beanie? 
2 A. No, I don't remember, other than him throwing 
3 it on his bed. 
4 Q. Now, when Mr. Evertt was coming towards 
5 you, were you able to see what he was wearing? 
6 A. Yes, pretty much. 
7 Q. What was he wearing? 
3 J A. Tennis shoes, dark colored pants, blue 
Levi's and a light colored T-Shirt. 
Q. Did you see the front of the T-shirt? 
A. Yes, I did. 
Q. See any blood on it? 
A. No. 
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j 4 Q. See any ho les in i t ? 
15 
16 
A. No. 
Q. Did you detect any injuries at all to 
17 I Mr. Evertt on that occasion? 
18 A. Yes. 
19 Q. Please describe to the members of the 
20 I jury what you observed. 
2i | A. When he was running, he was running kind 
22 I of hunched over like maybe his collar bone was broken 
23 
24 
Q. Did you see any blood? 
A. No. 
25 J Q. After that evening when did you next see 
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1 MR. HARWARD: Your Honor, just as a matter 
2 of — can we ask which page is being referred to as he's 
3 going along? 
4 MR. VALDEZ: Page 6. Would you like to 
5 look at that to refresh your recollection? 
6 THE COURT: No. You don't need to, sir. 
7 You can cross-examine. You have the statement. That's 
8 a copy of the statement, and what was said. 
g J Q. (By Mr. Valdez) Okay. Do you recall 
Det. Beckstead asking you the question and you providing 
this answer: 
"Did you see anybody specifically that punched 
him in the chest while he was down? 
"Answer: No, but it could — it was both 
the Stewarts right there and Dominguez. 
It would have been one of them." 
Do you recall answering that? 
18 A. I recall the answer, yes. 
19 
20 
21 
23 
24 
Q. No mention of Christensen; correct? 
A* That's correct. 
Q. Do you recall Det. Beckstead asking this 
22 . question: 
"Who was standing over the victim? 
"Answer: A mulatto, white and black guy 
25 jabbing him with a stick." 
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1
 Q. Was there any blood on it? 
2 A. No. 
3 Q. All right. Now, you were in the furthest 
4 east entry to C Dorm; is that correct? 
5 A* That's correct. 
6 Q. All right. And at the point where you 
7 first saw him, was he past the west entry to C Dorm, 
8 that is further away from you than that? 
9 A. Yes. 
10 Q. Was he past the east entry to E Dorm? 
11 A. I am not really familiar with where E 
12 Dorm is. 
13 Q. Well, let's assume for purposes of discussioiji 
14 here that it's just next to C. Does that make sense 
15 according to your recollection? 
16 A. Yes. 
17 Q. All right. Was he closer to you than 
18 the east door of E Dorm when you first saw him? 
19 A. No. 
20 Q. I take it then that the best of your memory 
21 now is that he's between C and E? 
22 A. No. He was passed — he was further away 
23 from me than the dorm next to C Dorm going west. 
24 Q. Okay. So he would have been beyond E 
25 Dorm? 
2*1 
1 A. Yes, if that's the dorm, yes, he would 
2 have. 
3 Q. All right. Mr. Hill, at any time at all 
4 did you see Mr. Evertt go into either of the doors of 
5 E Dorm? 
6 A. No. 
7 Q. All right. Or did you see him go into 
3 the west door of C Dorm? 
g ( A. No. 
Q. Did you ever see him back up? That is, 
turn around and go the other way? 
A. No. When I first sighted him, he was 
kind of in an odd position. 
Q. And what was that? 
A, He was kind of facing sideways. 
Q. He was running away from inmates that 
17 I were pursuing him down that walkway; is that your testimony 
18 A. That's correct. 
19 Q. Perhaps we can avail ourselves of Exhibit 
20 No. 17 and, your Honor, might I have leave to have him 
21 come down here so the jury can see this better? 
22 I THE COURT: Yes. 
23 i Q. (By Mr. Barber) Come down here and help 
24 I me with this, would you, Mr. Hill? Don't stand in front 
25 I of the jurors, if you will, 
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1
 vision at any time until he got down near the east door 
2 of C Dorm? 
3 A. No. 
4
 Q. So he was in your view that entire distance 
5 there? 
6 A. Yes. 
7
 Q. Thank you. You may resume the stand. 
8 I Mr. Dominguez was not carrying this machete here when 
9 you saw him enter K Dorm earlier on; is that correct? 
10 A. I don't recall. 
11 Q. Wellf was he carrying it or wasn't he? 
12 You saw him, didn't you? 
13 A. I did take a glimpseat him, yes. 
14 Q. And you didn't see this piece of work, 
15 did you, in his possession at that time? 
16 A. I don't remember. I don't recall seeing 
17 him with it, no. 
18 Q . All right. Did he have anything in his 
19 hands at all? 
20 A. I don't remember that clearly. 
21 THE COURT: Mr. Barber, let's take about 
22 three minutes, not even going to recess the court, but 
23 just let everybody stand up and stretch their legs and 
24 their back. I won't take the time for a recess, but 
25 we will be in informal session. Anybody that wants to 
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1 I Q. Approximately? 
2 A. Yes. 
3 Q. And he was putting up quite a struggle, 
4 wasn't he? 
5 A. No. 
6 I Q. He just fell to the floor and laid there? 
7 A. No. He was putting up a struggle, but 
S I it wasn't what he would have been capable of. 
Q. And your testimony is Mr. Coleman threw 
him down and, I believe, you indicated put one knee on 
his chest or stomach? 
A. He was on one knee over him. 
Q. Wasn't even on him? 
A. No. He was down on one knee. 
Q. Down on one knee with both hands on. 
10 
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18 I Q. Top portion of his body, shoulders, or 
19 that area? 
20 A. I don't recall the specifics. 
21 Q. And it's your testimony that he held him 
22 I there in that position until the others arrived? 
A. Yes. 
Q. When you first noticed Mr. Evertt, he 
23 
24 
Mr. Evert t? 
A. Uh-huh. 
25 was hurt , wasn' t he? 
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Yes, there was something — 
Something wrong? 
Something wrong. 
He wasn't running full speed, do you agree 
Yes. 
1 I A. 
2 I Q. 
3 | A. 
4 I Q. 
5 j with that? 
6 A. 
7 Q. And do you agree that it took Tommy Coleman 
8 approximately 30-plus yards to catch Mr. Evertt running 
g down the walkway? 
10 A. When — 
H Q. One hundred feet or 90 feet or so was 
12 your testimony. 
13 A. He was directly behind him a few yards 
14 behind him, say, maybe five yards the whole time, basically 
15 Q. But it took him that entire distance, 
16 approximately 90 feet away, when you first saw him until 
17 10 feet past the door to grab him and tackle him? 
18 A. Yes. 
19 Q. Which is approximately 30-plus yards? 
20 A. That's correct. 
21 Q. You were standing in the elevator doorway 
22 of C Dorm; is that right? 
23 A. Yes. 
24 Q. With one foot inside the door and one 
25 foot out? 
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1 discussed, who was there that was a member of the 4 9erfs 
2 club that you can recciiect by name right now? 
3 J A. Dail Stewart, Frankie Dcmir.guez, 
4 | Gecrge Chris-ensen, Ginc Velarde, Tcr.y Tuafua, ar.d a bunch 
mere. 
Q. Whar percentage of this club arrived, 
the 49er's Club? 
A. I would say the whole club, 
Q. Were there any people there who were black 
rhat arrived thar ycu saw in K Derm en that night? 
A. Hcrace Miller. 
Q. Anybody else ycu can recollect that was 
black? 
A. No, I cannot. 
Q. Where were ycu when ycu watcned this? 
A. Standing ne>:z to my bed. 
Q. Who is the first person, if you can 
8 
S 
10 
11 
12 
13 
14 \ 
15 
16 
17 
13 r e c o l l e c t , who came inrc X Dorm? 
19 
21 
22 
23 
24 
A. I cannot recollect. 
20 Q. Where did the first people go, if you can 
recollect, that once they cot into K Dorm? 
A. Directly to the bathroom door where Glen 
and Roy were. 
Q. And do you know whether or not there is 
25 J anybody present in the courtroom that was present in that 
10 
11 
12 
13 
1 first croup that went into the bathroom? 
2 ( A. Frankie Dcminguez, George Christer.sen, 
Dail Stewarz were the firsz ones when the lights of the 
4 ! ia-hrccm coened ur. 
5 I Q. Hew manv ether ceccle were in K Dorm at 
6 I this time, who were residents besides the people that 
7 1 enterec"^ 
8 A. Twelve, approximately. 
9 J MR. D'ELIA: Your Ecncrf may I approach 
the witness acain^ 
Q. (By Mr. D'Elia) Shewing you again what 
has been admitted as No. 25, would you just take the pointejr 
14 ] in K Dorm and just shew for the jury, to make sure where 
15 i the bathroom is that you're speaking of. 
16 I A. This door right here. (Indicating.) 
17 Q. What kind of a door is on the bathroom? 
18 A. The door is open, 
19 Q. What kind of a door? 
20 A.. A steel door with a window in it and a 
21 curtain. 
22 Q* When you saw the people go into, as you 
23 just described, gc into the bathroom of K Dorm, what did 
24 you do next? 
25 I A. I stood up. One of the inmates turned 
T>s*H«c*y <* *«*«*' J- Sfe*aLr 377 
1 around and said, "Everybody stay cut of this. This has 
2 nothing to do with anybody else in the derm." 
S3 j Q. Do ycu knew what inma-e thai was a- the 
4 ; zime? Can ycu name a name? 
5 | A. No, I cannot. 
6 ; Q. Can ycu describe the person? 
7 [ A . Small, very small Mexican. 
8 Q. Hew rail? 
g A. Maybe five foot. 
10 j Q* It was no- anybody in the courtroom today 
n 
12 
1 
t h a i you ' re aware of? 
A. No, i t was not . 
13 | Q. When these people first entered into the 
14 } dorm, did ycu see anything in their hands? 
A. I seen several knives, seen a couple of 
15 I clubs, several clubs. 
17 Q. Were any of these knives or clubs, were 
18 you familiar with them from prior instances? 
19 A. Yes, I was. 
20 Q. Name one of the clubs or one of the knives 
21 that you were familiar with that ycu had seen before. 
22 A. A steak knife that was in A Dorm. 
23 Q. Now, would you describe the steak knife 
24 for us? 
25 J A. Brown handle, s erra ted edge, I b e l i e v e , 
r+*+»*o*v <* tecpii * Sfeucur
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and eight, ten inches long. 
Q. What drew your attention to that steak 
knife? 
A ! A. Because it had beer, in A Derm, I had lived 
in A. dorm, and it was hidden above right close to ay bed. 
Q. So what question did you have, if any, 
about the steak knife? 
A. Why it had belonged to the blacks in the 
s I prison. It was part of their arsenal, so to speak, and 
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how Dail Stewart had ccme abcut this knife. 
Q. Dail Stewart was the person in possession 
of this knife? 
A. Yes, he was. 
Q. Where was he? Where was he carrying? How 
was he carrying it? 
A. In his hand. 
Q. What hand? Do ycu remember? 
A. It was his right hand. 
Q. Hew were these people that came into K 
Dorm? Eow were they dressed? 
A. Prison clothes. 
Q. When you say "prison clothes," there's 
either T-shirts or blues or something. Would you 
articulate further? 
A. Mainly in blues. 
EXHIBIT '&" 
i Q. What kind of pants? 
2 A. Blue jeans. 
3 j Q. And what kind of shirts or jackets? 
4 : A. Prison issue jacke-, prison issue shir.. 
5 J Q. Was there anything else that was distinctive! 
6 j with respecr to what they were wearing? 
7 ! A. No. 
8 Q. Did you see any hazs? 
9 J A. No. 
to Q* Did ycu see any gloves? 
n A. Yes, I seen gloves. 
j2 Q* Shewing you what has been marked — has 
13 this been admitted into evidence? 
14 TEE COURT: It has. 
15 Q. (By Mr. D'Elia) This is Defense Exhibit 
16 66. I ask you how those gloves would compare to what 
17 ycu saw the people wearing. 
18 A. This is, I believe f the same type that's 
19 issued at the prison. 
20 1 Q- How many people were wearing the gloves 
21 that came into K Derm that you can recollect? 
22 A. Three or four. 
23 Q. Is there anybody in the courtroom that 
24 yon can recollect was wearing gloves that you would 
25 recognize right now? 
FxHierr "Qn 
A. I believe George Christensen was. 
Q. And when ycu say George Christensen, is 
this the sane person -har's here? 
A. Same perscn. 
Q. Is there anybody else ycu can recollect 
that were the gloves? 
A, I believe Dail was, Dail Stewart. 
Q. Would ycu be able to recognize the steak 
knife again if you saw it? 
A. Yes, I would, 
C. Had you ever had it in your possession 
before to look at it closely? 
A. Yes, I had. 
Q. I am going to show you what has been marked 
State's proposed Exhibit No. 1, defense counsel, for the 
record, has all seen this, I believe, your Honor. 
THE COURT: All right. 
Q. (By Mr. D'Elia) May I approach the wirness? 
THE COURT: Ycu may. 
Q. (By Mr. D'Elia) Mr. Spencer, what is in 
the bag? Would you pull that cut, please? 
A. (Witness complies.) 
Q. How does that canpare or not with respect 
to what ycu saw in Dail Ray Stewart's hand that night? 
A. I believe this is the same knife. 
T>*hMMy of B«s«0lf J- S/euar 
1 Q. And hew does that compare with what ycu 
2 saw in A Dorm prior to Dail Ray Stewart having it in his 
3 | possession? 
4 ; A. I believe it's the same knife. 
5 } Q. What, if anything, is different on that 
5 j knife with respect to color, shape, or anything else, 
7 j as you have it there, as to when ycu saw it last in the 
possession of Dail Ray Stewart? 
A. It's bent. 
Q. Thank you. Who else was carrying anything 
else that ycu can recollect? 
A. George Christensen. 
Q. What was George Christensen carrying? 
A. A very big homemade knife. 
Q. When was it that you first caught a glimpse 
cf it? 
A. Ee was facing the doors with his back to 
t8 j xse and when he turned around, he opened up a jacket and 
19 j stuck a knife inside the jacket. That's when I thought 
Glen had been stabbed in the first place. 
Q. And, first of all, what kind of a jacket 
was it Mr. Christensen was wearing? 
A. Prison issue jacket. 
Q. Was it similar to all the rest? 
A. Yes, i t was. 
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Q. So who else was on the catwalk when you 
saw Glen run out on the catwalk that ycu can recollect? 
A. Hector Favila. 
C« Would ycu recognize Hector Favila again? 
A. Yes, I would. 
MR. D'ZLIA: Your Honor, may I approach 
the witness? 
THE COURT: Yes, sir. 
Q. (Ey Mr. D'Elia) Shewing ycu what has been 
marked State's Exhibit — State's proposed Exhibit Nc. 51, 
do you know who is depicted in that picture? 
A. Yes, it's — this is Hector. 
MR. D'ELIA: Your Honor, at this time, 
just to keep things straight, I would move for admission 
of State's proposed Exhibit No. 51. 
MR. RICH: No objection. 
MR. EAR3SR: No objection. 
MR. HANSEN: No objection. 
THE COURT: The record may show there's 
no objection from defendant. It may be received. 
MR. D'ELIA: Your Honor, at this time I 
would also ask for admission of State's proposed Exhibit 
No. 1, which is the serrated edge steak knife. 
MR. BARBER: No objection. 
MR. VALDE2: No objection. 
MR. HANSEN: No objection. 
MR. RICH: No objection. 
MR. D'ZLIA: Defendant's Exhibit No. 2, 
which is a culinary knife. 
MR. RICH: No objection. 
MR. HAR3ER: No objection. 
MR. HANSEN: No objection. 
MR. VALDEZ: No ob^ecrion. 
THE COURT: It mav be received. 
MR. D'ELIA: No. 3, which is the T-square 
homemade knife. 
MR. BARBER: No objection. 
MR. RICH: No objection. 
MR. HANSEN: No objection. 
THE COURT: Iz. may be received. 
Q. (3y Mr. D'Elia) Did you see anything in 
Hector's hand? 
A. I believe I seen a knife in his hand. Yes, 
I did. 
Q. Would you be able to describe that to us 
as best of your knowledge? 
A. No, I would not. It was just a knife. 
Q. Where was Hector with relation to K Derm, 
I Dorm and the catwalk? 
A. He was in front — he was right directly 
EXHIBIT ~e>" 
behinc Glen Evert and they were both running. 
Q. And what did you see occur, if anything? 
A. I believe Hector stabbed — cut Glen in 
the to? of the right shoulder. 
Q. Where was this in frcr.t of, what derm? 
A. Right in the center of I Derm. 
Q. On the catwalk? 
A. Yes. 
Q. What did ycu notice, if anything, about 
Glen Evert after that? 
A. It Iccked like his arm was of no use to 
him. It just seemed to fall to his side. 
Q. Was he still running? 
A. Yes, he was. 
Q. What happened next that ycu recollect? 
A. Ee back-handed somebody. Everybody was 
catching up to him and he started slowing down, and he 
reached back and back-handed somebody. And then that 
was where I lost visual contact. 
Q. What dormitory was it in front of he 
back-handed somebody? 
A. I believe it was G Dorm. 
Q. What did you see next after that that you 
can recollect down the catwalk? 
A. Everybody just throwing stuff off the dorm 
Fxmstr "6" 
and somebody running across the compound. 
Q. 
Q. 
down and jusr 
comment of Mr. 
« am W»«* •»«* W «• *» w» «* ^ 
again. 
Q. 
Ckay. That's a little later. Let's back 
t of when — 
MR. BARBER: Objection. 
(By Mr. D'Elia) I an pu-cing a reference 
backing up. 
MR. BARBER: May I voir dire abour that 
D'Eiia's? 
TEE COURT: Well, we'll strike his consent 
d and disregard it. You can start ever 
MR. BARBER: All right. Thank you. 
(By Mr. D'Elia) Back to where Hector Favild 
appeared to hit Mr. Evert in the back. 
A. Yes. 
Q. At that point where was everybody else 
that you have named so far, first of all, Mr, Stewart. 
Did you know where he was, Mr. Dail Ray Stewart? 
A. A couple of steps behind Hector. 
Q. And what was he doing? 
A. Running. 
Q. Did you see anything in his hand at that 
time? 
A. I could still see a knife in his hand, 
yes, 
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Q. How far away from ycu — from Dail Stewart 
was it at that point in that that ycu were? 
A. Twency, zhirzy fee-. 
4 j Q. Where was Jrankie Dcmir.guez, if ycu know? 
A. I canr.cz actually say for sure. 
Q. Dc ycu knew where Gecrge Christensen was? 
A. No, I can't. Last I seen Gecrge was when 
Roy and Glen broke was Gecrge was going down in the crowd. 
Q. Ecw many were in the crowd? 
A. Eight to ten men were going down. 
Q. And were they proceeding behind Mr. Evert? 
A. Yes, they were. 
Q. How close or far away from Mr. Evert were 
they that ycu can recollect? 
A. Three steps. 
Q. Did ycu ever see them catch up to Mr. — 
MR. VA1DE2: Objection, your Honor, to 
the leading question. 
THE COURT: It is leading. 
Q. (By Mr. D'Elia) Certainly. Did ycu ever 
see the distance change between Mr. Evert and the crowd 
behind him? 
A. Yes. Beyond G Dorm they were getting real 
close. Glen's shoulder wasn't working and he was slowing 
down. 
1 Q. Did you ever see any blood at any time? 
2 A. The only blood I seen the whole night was 
3 in cur derm. 
4 I Q . And where was it th~- you saw the bleed? 
5 | A. On the west bed sides, alongside of a ccupls 
6 of beds. 
7 I Q. Was it on the floor? 
A. Yes, it was. 
Q. And what did you see happen to this blood 
on the floor in K Dorm? 
A. Cur dorm janitor, the one I referred to 
as "3uffy,w cleaned it up. 
Q. Approximately how long afzer Glen Evert 
had run outisde of K Dorm? 
A. Three minutes. 
Q. Were ycu able to distinguish from anyone 
17 | who was helping Mr. Evert at that night in K Dorm or on 
13 1 the catwalk? 
tg A. No, I am not. 
20 Q^ Did Glen have anything in his hand when 
21 he ran out K Dorm? 
22 J A. I did not see anything in his hand outside 
of K Derm. 
24 J Q, When was the last time you saw something 
25 I in his hand? 
£xmstr "&"
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A. When he reached back in the dorm with the 
screwdriver as he was gcing down. 
Q. When he went to his knees? 
A. ?.ighr. 
THE COURT: Is this a convenient time for 
ycu? 
MR. D'ELIA: Okay. 
THE COURT: It appeared to be. 
MR. D'ELIA: Thank ycu. j 
THE COURT: Ladies and gentlemen, we will 
take the nocn recess and, again, with my acmcniticn to 
speak to no one, don't discuss the case among yourselves, 
and, again, don't make up your minds until you have heard 
all the evidence on both sides. We will be in recess 
until 2:00 p.m. 
[Neon recess.] 
THE COURT: The record may shew all defendant 
are present, all counsel are present, county attorney 
is present, and the witness is on the stand. And all 
jurors are present. 
You may proceed, Mr. D'ELia. 
MR. D'ELIA: Thank you, your Honor. If 
it please the Court. 
Q. (By Mr. D'Elia) Mr. Spencer, going back 
to the actual incident, once Mr. Evert left K Dorm, when 
Fxweir "Q>" 
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he was running down the catwalk, what was the orientation 
with respect to a corn on the catwalk that you las- saw 
^ , Mr. Evert? 
A ; •-.. i ce-ieve it was arounc K worm m a t i lest 
s ; visual contact with Glen. Ee had tried to — 
6 ! THE COURT: That's the answer. 
Q. (3y Mr. D'Eiia) Yes. Just respond. I 
will ask another question as to that. Now, while you 
9 j saw Mr. Evert going down the catwalk, did you see him 
try to make entry into any dormitory? 
A. Ke tried from I Derm, I believe it is, 
all the way down. 
Q. And what were his actions that you cbservedj 
that led you to the conclusion he tried to get in? 
A.. He couldn't get into any derm. They seemed 
to be closed or locked, so he couldn't get in. 
n I Q. Eut he was trying the doers? 
13 I A.. Yes, he w a s . 
19 Q. New, did you ever see something happen 
20 with respect to something coming off of the catwalk at 
2i I Dorm that you can relate to the Court? 
22 A. Somebody jumped off, I don't know whether —j 
23 what it was that went off. Something came off of the 
24 tier in front of I Dorm. 
25 I Q. Do you know what it was? 
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A. Yes. 
Q. Who? 
A. «r. Gallegos. 
Q. Did it make contact with anyone? 
A. *es, it did. 
Q. Who ? 
A. With Glen. 
Q. Where did it hit Glen? 
A. It hit him in the forearm. He threw 
up his forearm to block it. 
Q. And what did you see with respect to 
Glen Evert's actions at this time? 
A. He was shoved off his — off balance 
into the doorjamb and then he pushed the door back open. 
Q. The bathroom door still? 
A. Yes. 
Q. And what did you see occurring next? 
A. At this paint those people that were standing 
outside the bathroom door, David Crockett Stewart, 
Frank Dominguez, Dail Stewart, George Christensen attacked 
him. 
Q. Would you please tell us what you observed 
with respect to this attack,as you phrased it, articulating 
the movements and what parts of the body were used by 
these people? First Mr. Christensen. What did you 
677 
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1 see him do, if anything? 
2 A, I saw him lunge forward with the weapon 
3 he had, striking in an overhand motion. 
4 Q. What about Mr. Dominguez? 
5 A. Likewise. 
6 Q. What about Mr. Dail Ray Stewart? 
7 A. He had a small weapon in his hand jabbing 
8 forward. 
9 I Q. When you say jabbing, would you just 
10 show us? 
11 A. It was a motion like that. (Indicating.) 
12 Q. An in and out motion. Would the record 
13 reflect, your Honor, from about waist high? 
14 THE COURT: It may do. 
15 Q. (By Mr. D'Elia) What about David Stewart? 
16 A. He was striking from above and downward 
17 motion. 
18 Q. Would you just please show us what it 
19 is that you observed that you have just described for 
20 the record? 
21 A. Downward motion. 
22 Q. Is that sufficient, your Honor, or do 
23 we need another? 
24 THE COURT: That's sufficient. 
25 Q. (By Mr. DfElia) Where did Mr. Evert 
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1 time when ycu were — were you looking up to see 
2 what was happening? 
3 A* I was on the floor. 
4 Q. So you were looking up? 
5 A. Yes. 
6 Q. Which way? 
7 A. Towards the east end of the dorm. 
8 Q. What did you see Glen doing? 
9 A. Running out of the dorm. 
10 Q* What did you see either Mr. Stewart, 
n Dail Ray Stewart, Mr. Frank Dominguez, 
12 Mr. George Christensen, or Mr. Tommy Coleman do at this 
13 point? 
14 A. They pursued him. 
15 I Q. Were they doing anything at this time? 
16 A. Just in pursuit. I went dcwn and there 
17 was a few seconds that I couldn't see what was going 
18 on* 
19 Q. Had there been any kind of a change with 
20 respect to,at this time,with respect to what these people 
21 were carrying? 
22 A. I don't know. Well, yes. There was 
23 a physical change in one weapon. 
24 Q. Who had this weapon? 
25 I A. Mr. Dominguez. 
680 
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1 Q. And what did you see that led you to 
2 the conclusion it was,as you termed it, a physical change? 
3 A. The weapon he had in the bathroom wasn't 
4 the same one he had in the dorm. 
5 Q. What was it that you can describe that 
6 he had in the dorm? 
7 A* Well, it was of the same length but it 
8 was metallic. It wasn't — it had more regular lines. 
9 Q. Could you describe anything else about 
to it? 
n A. Just that it was long, wider than it 
12 was thick, and still had the white tape on the handle, 
13 but it appeared to have a covering on it in the bathroom. 
14 Q. Would you be able to recognize that again 
15 if you saw it? 
16 A. Yes. 
17 Q. Have you seen it since the 14th of February; 
(8 A. Yes. 
19 Q. May I approach the witness, your Honor? 
20 THE COURT: You may. 
21 Q* (By Mr. D'Elia) Showing you for the 
22 record what has been marked as State's Exhibit No. 2, 
O 3 and No. 1, out of any of those is there anything that's 
24 consistent with what you saw in Mr. Dominguez' possession? 
IS A. Yes. This large — it's a long end of 
681 
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1 a framing square. 
2 MR. D'ELIA: Your Honor, for the record, 
3 that's No. 3. 
4 THE COURT: No. 3, yes, sir. 
5 Q. (By Mr. D'Elia) Is there anything there 
6 that resembles or is consistent with what Mr. Christensen 
7 was carrying? 
8 A. There is. 
9 Q. What is that? 
10 A. It's the culinary knife. 
11 Q. Would you just pick it up for a second, 
12 please? 
13 A. (Witness complies.) 
14 MR. D'ELIA: Your Honor, for the record, 
15 that's No. 2. 
16 THE COURT: All right. 
17 Q. (By Mr. D'Elia) Is there anything else 
18 that has been placed before you that you recognize as 
19 being exhibited on that night in K Dorm? 
20 A. I am not positive. 
21 Q* Where did Glen proceed, out what door 
22 of K Dorm? 
23 A. The far east door* 
24 Q. Is that this far elevator, as you have 
25 called it? 
682 
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1 A. Yes. 
2 Q. And you said he was closing the doors 
3 behind him? 
< A. Yes. 
5 Q. Who was the first person behind him at 
6 that point, if you can remember? 
7 A. I can't remember. 
8 I Q* Who out of the defendants were behind 
9 I Mr. Evert at this time, if there — 
10 MR. VALDEZ: Objection, your Honor. 
n Leading question. 
12 Q« (By Mr. DfElia) If there was any defendant 
13 behind him. 
14 THE COURT: Just a minute. 
15 MR. VALDEZ: Your Honor, I will object 
16 to the leading question. 
17 THE COURT: It will be sustained on the 
18 ground it's leading. I hear much betrer when counsel 
19 stand. 
20 MR. VALDEZ: I know, Judge, that's why 
21 I stood up. 
22 THE COURT: Be sustained. 
23 Q. (By Mr. D'Elia) Anybody else in the 
24 courtroom that you would recognize as being behind 
25 Mr. Evert in K Dorm as he ran out the door? 
683 
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1 A. Yes. 
2 Q. Would ycu please articulate for the record 
3 who that would be? 
* A. It would be Mr. George Christensen, 
5 Mr. Frank Dcminguez, Mr. Ronald [sic] Coleman and 
6 Mr. Dail Ray Stewarr. 
7 Q* Where did Mr. Ever- proceed once he got 
8 out of K Dorm through that east elevator? 
9 I A. He moved east on that outer catwalk towards 
10 I Dorm. 
n Q. And which way did he go — did anything 
12 happen at that point? 
13 A. No, he just made his way around the 
14 corner. 
15 Q. At this point was there anything being 
16 said by anybody in the crowd? That's a yes or no. 
17 A. Yes. 
18 Q. Do you know by whom? 
19 A. By one individual in particular. 
20 Q. Do you know who? 
21 A. They call him "Buffy." 
22 Q. And what was this person stating, if 
23 anything? 
24 A. "Get that nigger." 
25 Q. Did anything now — I know I have asked 
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this before, but I forgot the 
occur at the corner between K 
Mr. Evert? 
A. No. 
answer. Did anything 
Dorm and I Dorm with 
Q. Which way did Mr. Evert proceed at that 
point? 
A. Ee headed north on the catwalk. 
Q. Is that back down towards the rest of 
the dorms? 
A. Yes, down towards the counselor's office. 
Q. And was there anyone behind him at this 
point? 
A. Yes, the individuals! mentioned. 
Q. And which way — and where did Mr. Evert 
first encounter anybody, if he did encounter anybody? 
A. About the middle of G Dorm. 
Q. What did you see occur ~ first of all, 
excuse me. Let me strike that question. 
Were you able to recognize who this person 
was? 
A. No. 
Q. Were you able to recognize from which 
direction this person was coming? 
A. No. 
Q. Would you be able to describe this person 
685 
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1 A. Lamps. 
2 Q. Individual lamps? 
3 A. Individual lamps, TV's. 
4 Q* David Gallegos, did you see him have 
5 J anything in his hands? 
A. No. 
7 I Q. Where were you standing in relationship 
8 to Mr. Gallegos? 
g J A. What point? 
Q. When he entered K Dorm. 
Q. I was in the bathroom. 
Q. In the bathroom? 
A. (Witness nods head.) 
Q. He was in there also? 
A. Yes. 
Q. You didn't see anything in his hands? 
A. I didn't. 
18 I Q* At any point that night, did you see 
19 I anything in Mr. Gallegos hands? 
A. No. 
Q, At one point did you leave K Dorm and 
22 | get bottle-necked around I dorm? 
A. Yes. 
Q. At what point was that? 
A. Well, in pursuit of Glen, to catch up 
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1 after he passed the position where you were standing? 
2 A. He went down. 
3 Q. All right. And do you know what it was 
4 that knocked you down? 
5 A. People. 
6 Q. If anything did? 
7 A. People. 
3 J Q. Okay. Was one of them JEvert, did he 
g J bump into you? 
10 I A. No. He got by me, 
H | Q. Okay. Do you know the name of the individual 
12 I who knocked you over? 
13 A. It would be speculation. 
14 | Q. All right. And during that period, when 
15 | y ° u went down, what direction were you looking? 
16 I A. I was looking directly in front of me 
7^ at the people. 
18 Q. Okay. 
19 A. Traffic was going this way, I was looking 
20 this way. 
21 Q. Even as you were falling you had a good 
22 view of that; is that right? 
23 A. I had a view of them, yes. 
24 Q. All right. Who was first in that parade 
25 after Mr. Evert? 
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1 A. Mr. Christensen, 
2 Q. And who was after him? 
3 I A. Then it was Mr. Stewart* Dail, 
4 [ Dail Ray Stewart. 
i 
5 j Q. And who was after him? 
6 A. Mr. Dominguez. 
7 j Q. And after him? 
8' i A . David Stewart. 
g I Q. And after him? 
10 
12 
13 
15 
16 
23 
24 
A. Just some others. I didn't get to see 
n them. 
Q. Now, several other individuals came after 
those four, didn't they, as they ran through your dorm 
14 in front of you? 
A. Yes. 
Q. Probably five or six easily? 
17 J A. Could have been. 
18 Q. To your recollection, were those the 
19 fellows who had been standing in the elevator near the 
20 bathroom? 
2i A. It would be most likely. 
22 J Q. All right. That would be the assumption 
you made from your oral perception of the facts? 
A. Yes. 
25 Q. All right. Now, what about the fellows 
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1 Q. (By Mr. Barber) Mr. Dominguez was one 
2 of the first people in the group. He was just a few 
3 feet behind Mr. Evert, was he, or not Was he further 
4 than that? 
5 J A. I don't know. 
6 j Q. You don't know. In fact, you're not 
7 sure it was him because you really couldn't see anything 
8 but his back; is that correct? 
g J A. That's right. 
Q. All right. Now, how long was Evert in 
H E Dorm? 
12 
15 
16 
A. Trying to put a clock to a situation 
13 I when you know there's a lot of things happening and 
14 I it's hard to do that, you know. It's like saying how 
long did the car wreck take, you know. Things happen 
so fast — 
17 I THE COURT: Well, I think — are you 
18 able to give him an estimate if you have one or — 
19 Q. (By Mr. Barber) If you can do it, fine. 
20 A. Maybe five, six seconds. 
21 Q. All right. And during that period of 
22 time, if I understand your direct, some of the guys 
23 that were chasing him got down past the door into which 
24 he went into E and maybe even past the next door to 
25 E, a distance of some 60 feet; is that correct? 
7 6 3 
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1 of the — 
2 THE COURT: Mr, Rich, you're arguing 
3 I with the witness. 
4 j MR. RICH: I an sorry, your Honor. i 
i 
5 Q. Did you mention either one of the Szevarrs 
6 with the exception of this "I don 1- recall seeing Stewart, 
7 J I expect he was there," remark? 
3 j A. Would you ask the question again, please? 
9 Q. All right. Beyond this single remark, 
JO "I don't recall seeing Stewart, I expect he was there,M 
H did you ever on this occasion mention either one of 
12 the Stewarts either by name or by description? 
13 A. After I'd received the transcript? 
14 Q. No. No. During this conversation that 
15 is transcribed. 
16 A. I don't recall. 
17 Q* All right. You —- for references, as 
18 I understand it, your testimony yesterday is that my 
19 client/ Dail Stewart, had some sort of something in 
20 his hand. 
21 A. Correct. 
22 Q« And could you characterize that ~ what 
23 your testimony is as to what was in his hand? 
24 A* He had something in his hand by his right 
25 leg, just — I can't identify it as being any specific 
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t thing at this point. 
2 Q. A long object of some sort? 
3 A, Thar was in his hand. 
4 I Q. All right. Turning your attention once 
again to the same statement we have been talking about, 
6 j now at page 22, ask you if you recall the following: 
7 | "Did you ever see that big knife ii 
8 I anybody's hand but George's?" 
9 Your answer: "Huh-uh. 
wDo you recall seeing any other knives?" 
And your answer: "No." 
Do you recall that? 
A. I do. 
Q. That conversation. You have testified 
in court previously before this hearing, have you not? 
A. Yes. 
Q. On two separate occasions? 
A. One. 
Q. You don't recall testifying at two 
preliminary hearings? 
THE COURT: You said this court, in court 
22 you mean? 
MR. RICH: In court, yes. 
THE WITNESS: Yes. 
Q. (By Mr. Rich) And do you recall — this 
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MR. VALDEZ: Objection, your Honor. 
Leading question. 
THE COURT: He may answer. 
THE WITNESS: would ycu read it — 
Q. (By Mr. D'Elia) On the 15th that statement 
§ * to Mr. Beckstead, some cf the letters in there are C, 
Charley Dorm, as opposed to other dorms. 
A. Yes. 
Q. And you have just answered that. Did 
you recognize any other parts in there where C Dorm 
was a mistake and it was E Dorm as ycu have just told 
us on page 16? 
A. Yes. 
Q. Now, again referring to page 10 of the 
statement of the 15th with Garth Beckstead at approximate!^ 
the top of the page, the very top cf the page, "Four 
guys came bursting into the bathroom and they had clubs 
and they had some things up their sleeve. One was 
Frank Dcminguez and three others with him. One I recognizbd, 
let's see, two I recognized, one I didn't. Don't know 
their names. 
"Question: You recognize them but you 
don't know their names? 
"Answer: I don't know their names. I 
just recognize them." 
gXHl&iT '* 
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1 I Do you recall that? 
2 i A. Yes. 
3 1 Q. Were ycu ever subsequently shown any 
4 j pictures by anybody? 
A. Yes, 
Q. And were you able to pick out people, 
7 j especially Dail Hay Stewart, from these pictures? 
o , A. I was. 
g | Q. Directing your attention to the second 
preliminary hearing, which was on June 7, 1984, page 
247: "Question:" — excuse me, Letfs go back to 246. 
Excuse me, this is a question and you were —"Are you 
able to tell us who the inmates were either bv name 
15 
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14 I or descr ip t ion? 
"Answer: I c a n ' t . 
"Question: Would you please tell us for 
the record? 
"Answer: As they entered into the bathroom 
those I recognized, David Stewart, Frankie Dominguez, 
and Dail Stewart, and a Gallegos. Those four came in. 
Do you recall that? 
A. Yes. 
Q. Page 275 of the same preliminary hearing: 
"Question: Did Dail Stewart have a club 
or a knife? 
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1 "Answer: He had a knife." 
11 
12 
2 Do you recall that answer? 
3 | A. Yes. 
4 i Q. New, yesterday ycu were asked with respect 
j 
5 | to the take-down in front of C Dorm of Mr. Evert and 
6 you answered that it was a leg tackle. Would ycu please 
7 describe what exactly ycu saw in fronz of C Derm on 
8 j that night of the 14th of February? 
9 J A. What I saw was Glen was already down. 
10 He was already on his way down, hitting the tcp of the 
deck, and what I saw was somebody around his legs and 
he was trying to kick himself free, you know. 
13 I Q. Did ycu see the actual take-down? 
14 A. No, I didn't. 
15 Q. On the 14th of February you and Mr. Evert 
16 discussed the 49er Club, as a suspecz in the thefz of 
17 K Dorm? Why was it that you suspected the 49 Club, 
18 49er Club? 
19 A. There had been conversation for some 
20 months about whom the thefts were brought about by and 
21 one of the suspect groups were the 49er's and there 
22 was another group, we had talked about it. We had receive 
23 information earlier that day when we had the theft that 
24 it was this particular group. Then from what we thought 
25 might have been a reliable source. Also, there had 
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